
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
----------------------------------------------------------------------------- X

FRIENDS OF ELIZABETH STREET GARDEN, DEBORAH

GLICK, YUH-LINE NIOU, JEANNINE KIELY, KENT

BARWICK, EMILY HELLSTROM, BARRY LOEWER, AMENDED
PETITION/COMPLAINT

Petitioners-Plaintiffs,

Index No. 152561/2019

For a Judgment Pursuant to CPLR Art. 78 and Declaratory

Judgment,

-against-

CITY OF NEW YORK, DEPARTMENT OF HOUSING

PRESERVATION & DEVELOPMENT OF THE CITY OF

NEW YORK, PENNROSE, LLC, HABITAT FOR

HUMANITY NEW YORK CITY, INC., MANHATTAN
COMMUNITY BOARD 2, GALE BREWER AS

MANHATTAN BOROUGH PRESIDENT, NEW YORK CITY

PLANNING DEPARTMENT, NEW YORK CITY COUNCIL,
BILL DE BLASIO AS MAYOR OF THE CITY OF NEW
YORK

Respondents-Defendants

----------------------------------------------------------------------------- X

Michael S. Gruen, as attorney for the Petitioners-Plaintiffs named above, alleges as

their Petition and Complaint:

This proceeding/action concerning the proposed disposition of City property, then and

still used as a public sculpture garden, for development as a senior low rent housing facility, with

retail, office and other uses was filed on March 8, 2019. Two sets of stipulations of the parties,

so ordered by the Court, permitted ULURP proceedings to move forward, making it possible for

judicial review to address the plan in its final form.

Under these stipulations, all rights, objections and defenses of the parties are preserved.

That process has resulted in several significant changes in the plans for the project.

Those changes have to an extent eliminated former issues but the replacement procedures have

raised new and different issues.
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This amendment is made to address such changes and otherwise bring the pleading up to

date. To the extent reasonably possible, the paragraph numbering containing numbers only

corresponds to the original numbering; and paragraph numbers followed by a capital letter

represent new material.

I. Introduction

1. This action concerns an exceptionally beautiful and popular garden on City-

owned property. Elizabeth Street Garden combines lush vegetation including mature trees, an

open lawn, flowering garden beds created by a local landscape architect, and maintained by local

residents and school children working with horticultural and landscape professionals, with a

large collection of outdoor high-quality sculpture provided by Allan Reiver, also a neighbor, who

conducts a business and gallery for the retrieval and resale of fine sculptures from outstanding

old buildings under demolition. The Garden attracts more than 100,000 visitors each year,

including local elementary students, families and seniors, as well as residents from around the

City and tourists from around the world.

2. The site's earliest known from farmstead to urban development was as a free

school for financially needy students starting in 1822. It was converted into a public school in

1854. School use continued into the mid-20th
Century and a portion of the then larger site was

transferred for housing. Beginning February 1, 1991, the City leased the remainder of the site

and the Garden was created. In 2013, Petitioner Friends of Elizabeth Street Garden, a not-for-

profit charitable organization, transformed the Garden into a heavily-used park by offering

public educational events and classes at the Garden, opening the Garden to the public twelve

months a year, weather permitting, and more than 40 hours a week during the warm weather

months, and funding improvements to the front and rear lawns and planting beds. Friends also

developed a significant base of supporters for saving the Garden as a New York City Park

including nearly every local elected official - Rep. Jerrold Nadler; Rep. Nydia Velazquez; State

Sen. Brad Hoylman; State Sen. Brian Kavanagh; Assemblymember Deborah Glick;

Assemblymember Yuh-Line Niou; NYC Comptroller Scott Stringer; District Leaders Vittoria

Fariello, Paul Newell and Daisy Paez; Manhattan Community Board 2; former NYC Public

Advocate Letitia James; former State Sen. Daniel Squadron; former NYC Parks Commissioner

Adrian Benepe. Supporters also include 20 park and community organizations; and hundreds of

volunteers. The group has secured more than 10,000 supporting letters and signatures of support

from local residents and small business owners, and its work is supported by hundreds of

volunteers.

3. The City has now developed a plan to sell the property to a consortium which

would operate it for a period stated to be 60 years as a combination of low-cost senior housing

coupled with commercial office, community facility, and retail rental space. Petitioners

recognize and appreciate the need for low-cost housing and would endorse it at virtually any

location other than this Garden. They also recognize that public open space is exceptionally

meagerly provided in the one-mile diameter area around the lot at issue. (See next paragraph).
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In December 2015, Manhattan Community Board 2 (CB2) passed a resolution in support of

building affordable housing at 388 Hudson Street, but only ifthe Garden were saved in its

entirety. (CB2's resolution is annexed as Exhibit A). This alternative location, owned by the

City, is within the same Community District, and considerably larger, and therefore would

provide more housing for local seniors. The City rebuffs that recommendation and insists on

proceeding with demolition of the Garden. The City, more sensitively, supported a similar park-

for-housing
"swap"

in Chelsea, where it recently cut the ribbon for a new park on West 20*

Street (formerly a parking lot) and will build substantially more housing on a larger City-owned

site two miles north. See https://www.thevillager.com/2019/08/chelsea-gets-first-new-public-

park=in-decades and https://www.thevillager.com/2015/1 I/done-deal-w-20th-st-gets-its-park/.

4. The area around the Garden has a severe deficiency of parks and other publicly

available open space. According to the environmental assessment statement (EAS) for this

project, prepared by a private firm on behalf of Respondent Pennrose, LL.C, for Respondent

Department of Housing Preservation and Development (HPD), the City's policy calls for 2.5

acres of public open space for every 1,000 residents of a given area. Less than 1.5 acres for

every 1,000 residents is deemed minimal. The area around the Garden -
having an approximate

diameter of one mile - would have only 0.149 acres of public open space per 1,000 residents

according to the EAS, if the project went forward. That is 94% lower than what the City's policy

calls for. (A copy of portions of the EAS is annexed as Exhibit B; Attachment E (Noise),

Appendices 2 (Phase 1A Archaeological Assessment), and 4 (Transportation Issues), and section

labeled Figures are omitted as immaterial for present purposes.)

5. For the Court, the question, of course, is legality. As rich as is the Garden for

cultural and essential open-space enjoyment, the proposed project is rife with illegality and

blatant disregard of the law. The issues include:

• The EAS forms the basis for a negative declaration adopted by HPD. That is

a statement that the proposed project will not impose any significant

environmental risk. Respondent Planning Commission certified the negative

declaration, thereby starting the fast-track Uniform Land Use Review Process

(ULURP) by which certain projects, including this, are approved or rejected

by the Council. In this case, however, the EAS on which it is based points to

the possibility of buried hazardous waste on site, and promises that it will be

studied in the indefinitely defined future. Thus, contrary to the intention that a

negative declaration obviates the need for a full-scale environmental impact

statement because it assures that there will be no significant environmental

risk, this EAS does the opposite - it states that there is distinct possibility of

significant environmental risk. A different declaration, called a conditioned

negative declaration, is, in some cases, available for such a situation. Where

such a conditioned negative declaration is available, it would require more

procedural steps than have in fact been taken here. Thus, the negative

declaration made here is invalid.
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• Even if that invalidity could be cured, there is an even greater problem. A
conditioned negative declaration is impermissible in a Type I action (one

which, by statutory definition, presumptively would cause significant

environmental damage).1
. This project is declared by the EAS to be a Type I

action. That means that the so-called "negative
declaration"

is void and that

the ULURP process, which has ended by the Council's approval of the project

and disposition of City land to accomplish it had never legally begun. HPD

must do an EIS; only then can the ULURP process re-occur.

• The Environmental Assessment Statement (EAS) dismisses adverse impacts

as insignificant over and over by jumping to unreasoned conclusions and

ignoring the guidelines of the City's CEQR Technical Manual. HPD's

conclusion that an approximately 2.5% reduction in the area's public open

space is of no consequence is a typical example of the great many errors in the

EAS.

• The plan calls for approximately 6,700 square feet of "open
space"

on the

project site. That is at least 1,300 square feet short of what the Zoning

Resolution requires. The project as planned is, therefore, illegal.

• Nevertheless, the EAS suggests that the provision of this 6,700 square feet,

and the assurance that it will be open to the public after construction of the

new building will mitigate the loss of the existing of 20,000 square feet of

Garden. It does not balance into that judgment that 6,700 square feet is all the

yard area that is planned even though the zoning requires 8,000 square feet.

Nor does it take into account that the offered substitute space will include a

substantial, but seemingly unappealing, corridor only 30 feet wide and about

67 feet long, taking up about 2,000 of the 6,700 square feet of open area

planned for the western side of the site; that it will take decades for newly

planted trees (if any) to grow back to the size of existing trees; and that the

"open
area"

will be under far more shadows than the present open land.

1 See 6 NYCRR § 617.7(d), permitting use of a negative declaration for unlisted actions; no

provision allows a negative declaration for Type I actions; Merson v. McNally, 90 N.Y.2d 742,
753 (1997) ("a lead agency clearly may not issue a negative declaration on the basis of

conditions contained in the declaration itself"). Merson allows that there might be an exception

where a need for mitigation arises in the course of assessment and negotiation results in a

mitigating solution. But that does not appear to be the case here where the result, whatever may
have been the means of reaching it, merely defines an issue without agreement on a solution that

actually mitigates the environmental issue.
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